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FILED

STARTE OF NEW JERSEY

DEFPARTMENT OF LAW AND PUBLIC SAFETY
- _ DIVISION OF CONSUMER AFFAIRS

STATE BOARD OF ACCOUNTANCY

IN THE MATTER OF THE SUSPENSION OR Administrative Action
REVOCATION OF THE LICENSE OF :

MICHAEL C. CORTESE, CPA : FINAT, ORDER
OF DISCIPLINE
TO PRACTICE ACCOUNTANIY IN THE
STATE OF NEW JERSEY

This matﬁer was opened to the New Jersey Board of Accountancy
upon receipt of information which the Board reviewed and on'which
the Board, on January 24, 2002, entered a Provisional Order of
Discipline. Michael C. Cortese, CPA {“"respondent”) through counsel
filed a response to the Provisional Order of Discipline on March 23,
2002. The Board, having reviewed the materials before it and
testimony at the hearing now makes the following findings of fact
and conclusions of law.

FINDINGS OF_ FACT

1. Respondent is a licensed accountant in the State of

New Jersey and has been a licensee at all times relevant hereto.
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2001 respondent was convicted

crime ©f conspiracy to defraud the Internal Revenue Service 1€
U.5.C. § 371 in U.S. District Court, District of New Jersey.

3. Respondent was sentenced to six (&) months house
arrest and probation for a term oX five (5) years, a $5,00C.00 fine

zad a §350.00 special asszsssment.

CONCLUSIONS QF LAW

1. The above criminal conviction provides ¢rounds for

the suspersion or revocaticn of Michael C. Cortese’s license to

cractice accountancy in New Jersey pursuant to NoJ. 8.2, 4C:2-21 1%
pn tmaT —he crime of which respondent was convicted 15 one oI morzal

surpituds and/or relates adversely to the practice of accountancy.

DISCUSSION

el

ased on the foregoing findings and conclusions, a

Srovisicna. Crder of Discipline (POD)revoking respeondent’s license
to practice accountancy in the State of New Jersey was entered on

January 24} 2002 and a copy was served on respondent. The POD was
subject to finalization by the Beard at 5:00 p.m. on the 30"
business day following entry unless respondent regquestec a
modification or dismissal co¢f the stated Findings of Fact or
Conclusions of Law by submitting & written reguest for modification
or dismissal setting forth in writing any and all reasons why said

-

findings and conclusions should be modified or -dismissed and

b

submitting any and all documents or other written evidence
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therefor.

Respondent responded through counsel Mr. Alan Silber,

Esq., by way of a March 27, 2002 Memorandum in Support of Michael

—t

Cortesa’'s Fitness to Practice Accountancy and supporting Binde

=

AN

Exnikits 1 through 5C. In his submission responaent adm:ts that he

pled guilty to a one count Information charging him with conspiring

Revenue Service in vieclation of 18 § U.3.C. & 371. He asserts,

however, thast the Board should exercise 1ts discreilon To permit

Cortese to retaln his license beczsuse his post offgnse conduct and

assistance to others further a positive image of the proiession. He
furthsr contends that respondent has led an exemplary 1.IZe and the
coffense was arn aberration not likely Lo reoccur.

Respondent submitted copies of 46 letters <¢f support
addressed to the criminal sentencing judge, the Honorable Stephen M.
Crlofsky attesting to respondent’'s good character. Fespondent’s
Statement, the Plea Agreement between the Unlted States and Cortese
signed October 30, 2000, Transcript of the sentencing hearing before
the Honorable Stephen M. Orlofsky, October 19, 2001, and ths Amended
Judgment of Conviction, Cctober 22, 2001, were also included in

respondent’s zppendix and considered by the Board.

The Board reviewed respondent’s submission and concluded

h

& ¢if Fact or

t

that although he clearly did not contest the Findin
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resent a +volumIinous

s

Conclusions of Law of the PCGD, he did

submission seeking & lesser sancriion than the revocation oroposed 1n

the POD. Therefore, the Board determined to grant a hearing limited

to what sanction should be imposed. Respondent was also permitied

to develop the core facts of the conduct resultin n  the

@]

conviction.

A hearing in mitigation oI penalty was held bofore the

on September 15, 2002.

ot
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Board at 1ts regularly scheduled mes

Deputy ARttcorney General Susan Berger appeared on behall cf the

Attorney Gencrzl, David Samson. Alan fiiber, Esg., prseented the
met-er fcr rezspondsnt. Alsce corsidered at  the hearing  was
responaent’s September 17, 2002 Supplemental Memorandum €xSl&alning
the Offense Conduct. In <this submission respondsent again

acknowledged that hs was convicted of & crime of moral turpitude but

he asserts that 1T 135 a more benign § 287 conspiracy to desfrzud the

government. He describes the cifense conduct by stating he assistea
in the preparation of the returns Zor the physicians and Mag-Dan

Diagnoestics, =Z.A. In that return he falsely repcrted to the IES
that the irncome was solely attributed tc one doctor when in fact it

should have peen attributed to the others.” The deputy noted for

the record the Judge’s comment regarding this behavicor at tThe tims
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Lencing.

Supplemental Memorandum demonstrating Michael Cortese’s
fitness to practice accounting p.b.

4




evactly wWnat nappened nere witn doctors
Citarelli iand Maruccl in this case. And
there is no doubt in my mind, Mr. Cortese,
notwithstanding the protestations o©of  the

government and Mr. Siiber o The contrary,

this sham corpcretion. [Transcript of the
Sertencing  Hessring before  the  Honorable

o

the Public Accounting Aot to promote the

reliability of information that 1s used in financilal transactions.

Q)

It is the Board’s okligstion to regulate those individuals who by
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to the pubklic as having

special competence.

Lt the hearing respondent cfifered into evidence R-1 three

[l

additional documents: a September 18, 2002 letter from Seymour
Rubin, CPA regarding the Citarelli v. Citerelli divorce proceeding
and Mag-Dar, Inc. purporting that the hidden income was not a
factor in the physician’s divorce, a September 17, 2002 letter from

Robevt 1,. Penza, Esg., also relating that the Citarelli wv.

Citarelli divorce proceeding was not Iimpacted by respondent’s




pukin’s input and R-Z: & 109% tax form.
Respondent presented two witnesses, the Executive

Director of +the West Essex Rehabilitation Center  (WERC) and

Hh
]

raspondent. Eugene M. Stefanelli, h.D, a iong time Iriend cof

th

respondert, was coifered as & witness ©or the purpose oI
establisning that respondent provided pre beno Certifiec Public
Accounting Services to WERC, a non profit entity. He testiafied that

:f the entity were deprived ci respondent’s services it would have

—o eunstantially reduce the number c¢f individuals to whom 12

respondert himself testified, attempting Lo minimize his

1

concuct by asserting that he did not derive a profit from his

I~
b

felonious conduct. He claimed that his conduct was a misguided
effort to assist leng time friends. He also related how his income
from his various government positions and consulting services were

adversely afiected by the conviction and subsecuent negative

publicity. Furthermore, respondent described the shame he has

brought to his family and the loss of friendships. He also

bt

described his i1l health. The State presented nc witnesses.

We do not find his testimony in mitigation of Denalty

ersuasive. Indeed, parts of his testimony were not credible. fFor
instance, although he asserts he did not conspire with the
physicians for his own personal gain, we were unable to ascertaln




from his tesgtimony if he earned $7T0,000 per year cr $70,000 totzl
from the services rendersd to these prhysiclans. Further, he clearly

was disingenuous when he testified that his licensed services were
necessary to WERC because he provided pro bono services to the

entity, Under creoss-examination and Board guestlons it becam

]

apparent tnzt hig Iirm charged for professional services Lo the
entity thereby greatly reducing any gretuitous services he may have

persconally periZormed  for ths center. His evasive testimony

contTinued as e testified to the economic harm a revocation would

Infilct -- ungdsr cross-examlnation he admitted 1o a g TAMEenT
pernsion irn excess of $4,000 a month arnd lifetime
mimseli znd nisg family. Respondant 1s fully aware that If ras

Cense i1s ¥

M

'
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voked he can continue to perform many of the accounting
functions that he represented he now conducts and therefiore continue

to earn a livellhood. However he may not sign any documents using

Uy
M

the CPZ desicgnatlion nor may he noid out to the puklic that he
CPE.

We note that in his preparea written statement to the

[N

court he asserted that this Board would revoke his professional
license. hEe made that stateéement 1n order to gain a morge lenient

criminal sanction,’ having benefitted from that argument, he now

argued that his license should not be revoked. He cannot have it

Exhikit 37 Respondent’s Appendix, respcndent’s statement
to the court.




Lot WEVE finalliv respondent emphasized that his crime did not
result I oa Loss To anyone. We disagres.

Respondent’s criminal conduct erodes the confidence in
the Certified Public Accountancy professicn. The loss was to the

-—

trust the public puts 1in theose privileged to maintain an

sccountancy  license. FRespondent deliberately misrepresented
information To the IES. He himse1Z stated to the court: ™I

permitted my clients to manipulate the

their business.”’ He has tarnished his own reputztion and that of
the regulated commurniTy. =Respondent argucs That nls consplracy was

ARY —~ 2 r” \] - - .- — - - <. - - = -~ = S e o e
henign” and no ons was hurt as & result of nis Iriendship witn The
- oS o men T 4 SRR = @ e 2 LN -+ + IR e e T Pl"k
COAVELICETE 1T SUYXc iy STrXrains Crealdllth C O suCdest Lot

responasnt and nhis co-consplrators would deviss a complex scheme
involving & daistinct company and frauculent allocatlion of income as
a2 mere “bhernign” arrangement lacking a neiarious purposs.
Kespondent suggests that
discretion and impose a _.esser sanchtion than revocation. In tne
Board’s view, by his course of conduct, respondent has betrayed his
responsikilities as z licensee and shown such disregarc for the

integrity of his certification as a CPA that no lesser sanction

than revocation 1s appropriate. The penality 1is designed to have
both a puritive and deterrent effect. Respondent nas already been
snown leniency by the criminal avthorities. He recelved & lesser
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revoked. We are unswayed by

the witness who testified to

Fy

We find that it is absolutely

letters of suppert cor by

respondent’s “pro bono” work for pay.

H-iy

ound
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uncontested that respond=nt was

guilty of & c¢rime of moral turpituds and one That was directly
adverse to the profession. Hls demonstratsd zttempls o minimize
and raticnzlize his ZIelonious conduéz militates against leniency.

We hnave looked to pricor discipline this 5ozard has lmposed
for eguivalent conduct and find that the sancticn ¢f ravocation is
consistent winn precedert.’ Respondent in tThe courss of renosring
crofegsionzl services misrepresented n cilicilal qocuments To The
_nTerna’ Zevenue Services. We find the conduct npe pled guilty to

INvoavel 4

comolicated scheme and pattern

involving multivle

which 22 lowed his clients to misrepresent their business dealings to

“he government. We have

determined vo finalize the Provisional Order of

ACCORDINGLY, ,

ORDERED that:

tn
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Orders.

considered the

IT IS ON THIS

2-1 Binder and Chart of previous

information presentea
Fevocation.

DAY OF , 2002

Respondent’s license to practlce accountancy in the

te of New Jersey bhe and herekby 1s revoked.

Board of Accountancy




Z. Reirstetement 1is not avtomatic, pricr to resuming
active practice in New Jersey responcent shall be required to appear
before the Board (or & committes thereofl to demonstragte fitness to
resume opractice, and any practice in this State vprior to said
epoearance and further order of this Doakd shall constitute grounds
or the cherge of unlicensed practice. In addition, <he Board
regerves the rlght to place restrictions on respondent’s practice

should his license bz reinstated.
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2t the conclusion of the Saptember 19, 2002 hearing, the
Board announced on the record a sanction of revocation, a five (5;
year bar to “he Board considering e application for reinstatement,
costs and a civil penality of $5,000. Although the Board determined
~he record in this matter supports farther sanctions, upon further
legal review the Board President as the agency head, preliminmarily
determined not to ‘mpose discipline which went beyend that specified
i the PQD. This Order shall be presented o tre full Board for
raztificaticn on the parpers at its Octoker 17, 2000 meeting.
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